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QUESTION PRESENTED. 

Should a jury be allowed to consider a claim of malicious 
prosecution when the plaintiff fails to produce evidence 
that the defendant made any false statements to the District 
Attorney which caused the arrest and trial of the plaintiff? 
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IN THE 


3Unttetr States Court of appeals 

Fob the District of Columbia Circuit 


MAY H. MOORE, Appellant , 
v. 

GLADYS E. READ, Appellee. 


Appeal from the United States District Court 
for the District of Columbia. 


BRIEF FOR THE APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a judgment of the United States 
District Court for the District of Columbia granting the 
plaintiff damages for malicious prosecution. Jurisdiction 
is vested in this Court by virtue of 28 U. S. C. A. If 1291. 
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STATEMENT OF THE CASE. 

The appellant was sued for malicious prosecution and 
false arrest. The Court directed that the trial would be 
on the count of malicious prosecution and not the one 
concerning false arrest. (J. A. 17) The appellee, plaintiff 
below, testified that she had been arrested and charged with 
making threats against the appellant, defendant below. 
She testified further that she was tried in the Municipal 
Court for the District of Columbia on this charge and at 
the conclusion of the case for the Government was granted 
a directed verdict. She also stated that she had not 
threatened the appellant. The appellee produced three wit¬ 
nesses in her case in chief. One was Stephen S. Maxson, a 
court reporter, who identified the transcript of the trial 
in Municipal Court. Another witness was Clement H. 
Brooke from a bank who produced a power of attorney 
from the husband of the appellant to the appellee giving 
her the right to transact certain business for him in her 
management of his rooming house business. 

The third witness was Pvt. Jack D. Veal who testified 
that pursuant to a warrant of arrest he arrested the ap¬ 
pellee at her home and walked with her to the nearby 
precinct house where she sat behind the counter until a 
bondsman arrived and she was released. 

The appellee then rested her case without having offered 
any evidence to show that the appellant made any false 
statements to the District Attorney who issued the 
warrant. 

1 The appellant moved for a directed verdict on the 
ground that no malice had been shown. The Court denied 
this motion saying “I think a prima facie case is made 
out.” (J. A. 21) 

The appellant then testified and rested her case. The 
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Court then stated that he had not heard any testimony to 
show that the defendant had made any false statements 
to the District Attorney and that he should have granted 
the motion for a directed verdict. However, the Court 
was persuaded to allow the case to go to the jury stating 
that the defendant would have the right even after the 
verdict to make the motion again. 

The jury returned a verdict of $1,000.00 punitive dam¬ 
ages in favor of the plaintiff and $350.00 compensatory 
damages. The appellant filed a motion For Judgment Non 
Obstante Veredicto Or In The Alternative For A New Trial 
(J. A. 12). The Court, without hearing argument upon 
the motion, had his clerk send a card to the attorneys for 
the litigants which stated: “United States District Court 
for the District of Columbia Clerks Office 

Washington, Nov. 20, 1952 

Dear Sir: There was entered on the docket as of the 
above date in C. A. 3939-50 Read v. Moore. Memo of 
the Court. Motion of deft, for new trial will be over¬ 
ruled if pltff will remit $700.00 of amount fixed by jury 
as punitive damages; if not remitted motion will be 
sustained. Motion of deft, for judgment n.o.v. will be 
overruled. 

HARRY M. HULL, 

Clerk.” (J. A. 13) 

Appellee immediately filed a remittitur consenting to a re¬ 
duction of the verdict of the Jury. The Court then denied 
the appellant’s motion. This appeal followed. 
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STATEMENT OF POINTS. 

It was error for the Court not to have granted the motion 
of appellant for a directed verdict when there was no evi¬ 
dence of malice shown. 

< 

SUMMARY OF ARGUMENT. 

The court erred in refusing to grant the motion of the 
appellant for a directed verdict because the appellee did 
not produce any evidence whatsoever to show that the + 

disclosure made to the District Attorney was false or t 

malicious. The plaintiff in a suit for malicious prosecution 
must prove that the defendant initiated the prosecution 
maliciously and without probable cause. Wolter vs. Safe- ^ 

way Stores 80 IT. S. App. D. C. 357; Lee vs. Dunbar, 37 A. 

2d *178; Milstead vs. W. P. Ballard & Co. 76 A. 2d 589; 

Pence vs. Melim, 76 U. S. App. D. C. 154. The plaintiff below 

in this case did not offer any evidence whatsoever concern- * 

ing this and without such evidence the jury should not have 

been allowed to speculate or infer malice merely on the 

statement of the plaintiff that she was not guilty of the 

charge. The malice must be shown in the bringing of the 4 

charges and the test of that has to be — what information 4 

did the defendant supply the District Attorney? Was it 

false, malicious, sworn to etc.? The mere fact that the * 

defendant goes to the District Attorney and a warrant , 

later issues is not a showing of malice. 


*•» 


ARGUMENT. 

The appellee, plaintiff below, failed to introduce any 
evidence whatsoever to show what the appellant had done 
to cause the District Attorney to issue a warrant. There 
was no evidence to show that the appellant had given any 
false information, that a charge had been made without 
probable cause and that it was done maliciously. There 
can be no question that the issues of probable cause and 
malice are very often matters of fact for a jury to deter¬ 
mine but how can a jury be allowed to do so without any 
evidence before it concerning the said issues. The trial 
Court in this case very clearly in the record stated that 
there was no such evidence, (J. A. 22) and conceded it 
should have granted the motion for a directed verdict. 
(J. A. 23) The fact that the plaintiff after the defendant 
had rested wanted to reopen her case to introduce an 
affidavit which her attorney stated would show that the 
defendant had supplied the District Attorney with a written 
statement under oath and that the warrant had issued 
because of it, does not strengthen the present position of 
the appellee but to the contrary shows to this Court that 
there was available to the appellee a proper way to en¬ 
deavor to convince the jury that the appellant had mali¬ 
ciously initiated the prosecution. 

The jury, however, did not have any evidence of what 
had been disclosed by the appellant to the District Attorney 
so how could it legally be allowed to find that the disclosure 
was malicious and without probable cause. The jury in this 
case was allowed to make a finding of fact as to malice 
when they had not heard any evidence concerning it. 

The trial Court in its memorandum stating that unless 
the plaintiff would remit more than one-half of the judg¬ 
ment a new trial would be granted (J. A. 13) indicated, 
we submit, an effort to settle a matter wherein he had 


erred in not granting the motion for a directed verdict. 

CONCLUSION. 

The very heart of a suit for malicious prosecution is the 
element of malice. Without it no judgment can stand. 
Wolter vs. Safeway Stores 80 U. S. App. D. C. 357. In this 
case there was no proof of any malice in the initiating of 
the criminal prosecution and, therefore, this Court should 
reverse the judgment of the Court below. 

Respectfully submitted, 

Charles E. Ford, 

H. Clifford Allder, 

Attorneys for Appellant 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

(Holding a Civil Court) 

Civil Action No. 3939-50 

Gladys E. Read, 1226 - 17th Street, N. W., Washington, D. C., 

Plaintiff 

v. 

May H. Moore, 646 F Street, S. W., Washington, D. C., 

Defendant 

Complaint for Damages 

(False Arrest—Malicious Prosecution) 

The Complaint of the plaintiff, Gladys E. Read, respect¬ 
fully shows and represents unto the Court as follows: 

First Count 

1. That this Honorable Court has jurisdiction of this 
cause by virtue of Title 11, Section 301, 305 and 306, of the 
District of Columbia Code, 1940 Edition. 

2. That the claim of the plaintiff, Gladys E. Read, against 
the defendant, May H. Moore, is in excess of the sum of 
Three Thousand Dollars ($3,000.00). 

3. That the plaintiff, is an adult citizen of the United 
States, and a resident of the District of Columbia, and 
brings this action in her own right, against the defendant 
herein. That the defendant, May H. Moore, is a citizen of 
the United States, and a resident of the District of Colum¬ 
bia, and is sued herein as an adult and in her own right. 

4. That on to-wit, September 17,1949, the defendant, May 
H. Moore, did plan to cause the false arrest of the plaintiff 
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herein. That in pursuance of said plan to cause the false 
arrest of plaintiff herein, the defendant, May H. Moore, 
acting in her own right and on her own behalf, did make, 
give and take an oath, and did voluntarily swear that the 
plaintiff herein did commit a criminal offense against her, 
the defendant, May H. Moore. That defendant did falsely 
initiate these proceedings to cause the false arrest of plain¬ 
tiff, on to-wit, September 17, 1950. 

5. That on to-wit, September 18, 1950, as a result of the 
action and conduct initiated and indulged in by the de¬ 
fendant against the plaintiff herein, the plaintiff was falsely 
arrested, and as a result thereof, sustained and was caused 
much damage, loss and mental anguish. 

6. That as a result of being falsely arrested as set forth 
herein, the plaintiff sustained great injury, damage and 
indignity; and plaintiff was caused the loss of her liberty, 
and she sustained injury to her good name and reputation; 
and further, plaintiff was compelled and caused to incur 
expenses, and had to expend moneys in her own behalf to 
protect herself and defend herself as a result of this false 
arrest, as will be more fully disclosed by the evidence ad¬ 
duced at the trial of this cause. 

WHEREFORE, the premises considered, the plaintiff 
claims and demands judgment against the defendant, May 
H. Moore, for false arrest, the full sum of Fifteen Thou¬ 
sand Dollars ($15,000.00), besides her costs; and plaintiff 
claims and demands judgment against said defendant, as 
punitive and exemplary damages, the full sum of Ten 
Thousand Dollars ($10,000.00), besides her costs. 

Second Count 

1, 2, 3. Plaintiff alleges and avers Paragraphs One, (1), 
Two (2), and Three (3), of the First Count of this, her com¬ 
plaint, and adopts the language of each of said paragraphs 
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as her first three paragraphs in this Second Connt of her 
complaint. 

4. That on to-wit, September 17,1949, the defendant, May 
H. Moore, did maliciously plan to prosecute the plaintiff 
herein, and said defendant did maliciously plan to cause 
the false arrest of plaintiff herein. That in pursuance of 
this said plan, the defendant, acting with malice, and in 
her own right, and on her own behalf, did make, give and 
take an oath, and did voluntarily swear that the plaintiff 
herein did commit a criminal offense against her, the defend¬ 
ant, May H. Moore. That defendant did these things mali¬ 
ciously, and for the purpose of causing the false arrest of 
plaintiff, and to maliciously prosecute plaintiff herein, on 
to-wit, September 17, 1950. 

5. That the defendant did act herein against the plaintiff, 
without any proper or just cause or basis, and did carry 
out her plan to initiate and pursue a false malicious, and 
malicious criminal prosecution against the plaintiff. That 
in further pursuance of her plan, the defendant did, on to- 
wit, September 17, 1949 maliciously prosecute plaintiff 
herein; that said defendant did initiate, commence and did 
maliciously prosecute plaintiff, and did falsely cause a ma¬ 
licious criminal prosecution of the plaintiff herein which 
did culminate in the false arrest and detention of the plain¬ 
tiff herein. 

6. That in furtherance of this malicious prosecution, the 
defendant, May H. Moore, did procure, falsely and mali¬ 
ciously, a warrant for the arrest of the plaintiff; and in fur¬ 
therance of this said malicious prosecution, plaintiff, was 
on to-wit, September 18, 1949, arrested, detained and de¬ 
prived of her liberty. 

7. That after being thus falsely arrested and detained, 
the plaintiff was released; and thereafter this malicious 
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prosecution did end and terminate in favor of the plaintiff; 
and that as a result thereof, she sustained serious and 
grievous damage, all due to this malicious prosecution, 
initiated, nurtered and completed by the defendant against 
plaintiff. That plaintiff suffered great damage to her good 
name, and good reputation and her standing in this com¬ 
munity; that plaintiff suffered and sustained great shame, 
humiliation, and indignity and embarrassment, and that she 
was made ill, and sustained and was caused much mental 
anguish; that plaintiff was caused to expend sums of money 
to defend herself, and she incurred expenses to protect her¬ 
self in the premises; and that she sustained much other 
damage and loss as will be more fully shown by the evi¬ 
dence adduced at the trial of this cause, all to her great loss 
and damage in the sum of Fifteen Thousand Dollars 
($15,000.00). 


WHEREFORE, the< premises considered, the plaintiff 
claims and demands judgment against the defendant, May 
H. Moore, for malicious prosecution, in the full sum of Fif¬ 
teen Thousand Dollars ($15,000.00), besides her costs. And 
plaintiff claims and demands judgment against said defend¬ 
ant, as punitive and exemplary damages, the full sum of 
Ten Thousand Dollars ($10,000.00), besides her costs. 

Josiah Lyman, 

Attorney for Plaintiff 


Demand for a Jury Trial 


The plaintiff demands a jury trial upon all of these issues 
in this cause. 


Josiah Lyman, 

Attorney for Plaintiff 
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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Gladys E. Read : 

Plaintiff : 

vs. : Civil Action No. 3939-50 

May H. Moose : 

Defendant : 

Answer 

1. The defendant in answer to the first count of the com¬ 
plaint denies that she planned to cause a false arrest of the 
plaintiff. And further denies that she falsely initiated pro¬ 
ceedings to cause the false arrest of the plaintiff. The de¬ 
fendant further denies that on September 18, 1950 the 
plaintiff was falsely arrested or was caused any damage, 
loss or mental anguish. The defendant states further that 
the facts that she swore to concerning the plaintiff were 
true and not false. The defendant denies each and every 
allegation in paragraph “6” of the complaint. 

2. The defendant in answer to the second count of the 
complaint denies each and every allegation in paragraph 
“4” thereof except to state that she did take an oath that 
the plaintiff had committed a criminal offense. The defend¬ 
ant states, however, that she only swore to the truth, and 
that the plaintiff had committed a criminal offense. The 
defendant denies each and every allegation in paragraphs 
5, 6 and 7 of count 2 of the complaint. 

WHEREFORE, premises considered, defendant asks 
that this suit be dismissed. 

Ford and Alldeb, 

Attorneys for Defendant 
By: /s/ H. Clifford Alldeb 
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I hereby certify that I have this 29th day of September, 
1950, mailed a copy of the foregoing Answer to Josiah 
Lyman, attorney for plaintiff, 1025 Conn. Ave., N. W., 
Washington, D. C. 

/s/ H. Clifford Alldeb 

Motion lor Judgment Non Obstante Veredicto 
or in the Alternative for a New Trial 

The defendant moves the Court for a judgment non ob¬ 
stante veredicto or in the alternative for a new trial on 
the following grounds: 

1. The verdict is contrary to the evidence and the weight 
thereof. 

2. The verdict is contrary to law. 

3. The Court erred in denying defendant’s motion for a 
directed verdict at the conclusion of the plaintiff’s case and 
at the conclusion of the entire case. 

4. For such other and further reasons as shall be ad¬ 
vanced at the hearing hereof. 

Points and Authorities 

1. Code of Laws for the District of Columbia. 

2. Federal Practice and Procedure. 

/s/ H. Clifford Alldeb, 
Attorney for Defendant 

I hereby certify that I have this 12th day of November, 
1952, mailed a copy of the foregoing Motion to Josiah 
Lyman, 1025 Connecticut Ave., N. W., Washington, D. C. 
Attorney for the plaintiff. 

/s / H. Clifford Alldeb, 
Attorney for Defendant 
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United States District Court for the District of Columbia 

CLERK’S OFFICE 

Washington, Nov. 20, 1952 

Dear Sir: 

There was entered on the docket as of the above date in 
C.A. 3939-50 Read v. Moore. Memo of the Court. Motion 
of deft, for new trial will be overruled if pltff will remit 
$700.00 of amount fixed by jury as punitive damages; if 
not remitted motion will be sustained. Motion of deft, for 
judgment n.o.v. will be overruled. 


Harry M. Hull 


Cleric. 
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Remittitur 

Comes now the plaintiff, Gladys E. Read, by her counsel 
of record, and remits Seven Hundred Dollars ($700.00) of 
the verdict in the above entitled cause. This remittitur 
entered herein by the plaintiff is in conformity with the 
Memorandum entered on the docket in this cause by the 
court, and plaintiff herein, does by this, her remittitur, 
remit Seven Hundred Dollars ($700.00) of the amount fixed 
by the jury as punitive damages. 

/s/ Gladys E. Read, 

Plaintiff 

/s/ Josiah Lyman, 

/s/ Alan B. David, 

Attorneys for Plaintiff 

It is submitted herein, by the plaintiff, that as a conse¬ 
quence of her remittitur above, in the amount of Seven 
Hundred Dollars ($700.00), the motion of the defendant 
filed herein for a new trial is overruled and denied; and 
further, defendant’s motion for judgment, Non Obstante 
Veredicto is overruled and denied; and that the jury’s 
verdict for the plaintiff, less the amount of her remittitur 
filed herein will stand and the court does therefor enter 
judgment for the plaintiff on the balance of the jury’s ver¬ 
dict accordingly. 

/s/ Josiah Lyman, 

/s/ Alan B. David, 

Attorneys for Plaintiff 
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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 
Gladys E. Read : 

Plaintiff : 

vs. : Civil Action No. 3939-50 

May H. Moose : 

Defendant : 

DESIGNATION OF RECORD 

The Clerk will please make up the transcript of record 
on appeal to include the following: 

1. The Complaint. 

2. Answer of Defendant. 

3. Stenographic transcript of the evidence, which shall 
include the testimony of plaintiffs witnesses, the defendant, 
and the statement of the Court at the conclusion of the 
evidence. 

4. The verdict of the Jury. 

5. Motion of the defendant for Judgment Non Obstante 
Veredicto or in the Alternative for a New Trial. 

6. Memorandum of the Court of November 20,1952. 

7. Remittitur of the plaintiff. 

8. Notice of Appeal. 

9. This designation. 

Fokd and Allder 
Attorneys for Plaintiff 
Columbian Building 
Washington, D. C. 

H. Clifford Allder 

I hereby certify that a copy of the foregoing designation 
of record was mailed to Josiah Lyman, Attorney for Plain¬ 
tiff, 711 - 14th Street, N. W., Washington, D. C., this 30th 
day of December, 1952. 


H. Clifford Allder 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

GLADYS E. READ, : 

Plaintiff : 

vs. : Civil Action No. 3939-50 

MAY H. MOORE, : 

Defendant : 

COUNTER DESIGNATION OF RECORD 

The clerk will please make up the transcript of record on 
appeal to include as counter designation of record herein 
the following: 

1. Plaintiff’s Exhibit admitted into evidence, namely 
the record of the case of United States v. Gladys Elizabeth 
Read, Criminal No. 475,009 on file in the Criminal Division 
of the Municipal Court for the District of Columbia, and 
the papers contained therein. 

2. Plaintiff’s Exhibit No. “1” admitted into evidence, the 
same being the official Court Reporter’s Official Transcript 
of Proceedings in the case of United States v. Gladys 
Elizabeth Read, mentioned above. 

3. This Counter Designation of Record. 

Josiah Lyman 
Attorney for Plaintiff 

711 14th St., N. W. 

Washington, D. C. 

I hereby certify that a copy of the foregoing Counter 
Designation of Record was mailed to Ford and Allder, 
Attorneys for Defendant, Columbian Building, Washing¬ 
ton, D. C., this 8th day of January, 1953. 

Josiah Lyman 
Attorney for Plaintiff 
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The Court: That would be malicious prosecution, not 
false arrest. 

Mr. Allder: So the identification of the case and the 
opening statement will be limited to the second count which 
is malicious prosecution; the first count will be dismissed! 
The Court: Yes. 

Mr. Layman: Very well, your Honor. 

7 Mr. Allder: We admit that the plaintiff was 
arrested because of a statement sw^orn to by the 

defendant. That caused the arrest. Therefore it is not 
necessary to bring the books. 

She w r as booked at No. 3 Precinct. 

The Court: The Court directed a verdict of not guilty? 
Mr. Lyman: I w’ould like that record introduced for this 
reason: She made certain statements in the application for 
an affidavit. 

The Court: Well, in the affidavit — 

8 Mr. Allder: That is perfectly all right. 

The Court: There is no question, I take it, that 
the Court directed a verdict of not guilty? 

Mr. Lyman: That is correct. 

Mr. Allder: We agree with that. 

The Court: So there is no need of introducing that evi¬ 
dence. 

17 Mr. Lyman: The first thing I would like to offer 
in evidence, your Honor — this has been stipulated 
to by counsel. May this be marked by the Clerk? It is 
Plaintiff’s Exhibit No. 1, the paper from the Criminal 
Division of the Municipal Court. 

The Court: I understand that it is stipulated that she 
was tried in the Municipal Court on a charge, and that 
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after the evidence was in the Court directed a verdict in 
favor of your client. 

Mr. Lyman: That is correct. 

The Court: Then there is no use in introducing that. I 
will not admit it. 

• ••••••• 

22 Q. Now tell us what happened on September 12, 
1949. A. Mrs. Moore came to Seventeenth Street, 
and she was in my living room and office combined talking 
with my sister, and I went in. 

Q. What is your sister’s name? A. Mrs. Cimperman. 
I was in there for a few minutes. 

24 Mr. Lyman: Madam Clerk, will you mark this 
Plaintiff’s Exhibit No. 1 for identification? 

(Official Transcript of proceedings in the 
Municipal Court in Cause No. Criminal 
475,009, United States vs. Gladys Eliza¬ 
beth Read, April 12,1950, was marked by 
the Clerk of the Court Plaintiff’s Exhibit 
No. 1 for identification.) 

By Mr. Lyman: 

Q. Mr. Maxson, I show you Plaintiff’s Exhibit No. 1 
marked for identification, and ask you if you can identify 
that. A. Yes, I can. 

Q. And what is it that you are identifying? A. This is 
an official transcript made from my shorthand notes taken 
in my official capacity in the case of United States vs. 
Gladys Elizabeth Read, No. 475,009, on Wednesday, April 
12, 1950. 

Q. Is that the entire transcript of the proceedings? A. 
Yes, it is. 

• •••••• 

Q. And go on, what took place? A. Well, I was 


25 
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in there tidying my room, and Mrs. Moore began 
using curse words and asking me why I didn’t leave. 

• ••••••• 

26 Q. What did Mrs. Moore say? A. Well, she began 
using vulgarity, and I ordered her from my room, 

and she did leave, and said “I will put you in jail, I will 
see that you leave.” 

• ••••••• 

27 A. And I attempted to close the door, and as I 
did she pushed the door open and shoved me across 

the room, and I staggered backwards against my sister. 

Q. Yes. What did she say? A. Then she left and said 
“If you don’t leave from here I will put you in jail, I will 
see that you do leave.” 

Q. I want to ask you this: Did you ever see her any more 
after that? A. Not until we met in the Municipal Court, 
on September 19th, I believe it was. 

Q. Was that before or after you were arrested? A. That 
was after. 

Q. From the time that morning, September 12th, up until 
the time you were arrested, did you have any telephone 
conversation of any kind or any nature whatsoever with 
Mrs. Moore? A. No, I didn’t. 

Q. Now, Mrs. Read, did you have any idea, did you know 
that a warrant was being sworn out for you? A. Not until 
the officer came with the warrant for my arrest on Saturday 
afternoon. 

• ••••••• 

Q. And then what happened ? A. Well, Mr. Wein¬ 
stein took me home, and I paid him $25 for posting 
the bond. 

• ••••••• 

By Mr. Lyman: 

Q. Now, Mrs. Read, on these eight occasions that 


34 
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you said you came to the Criminal Division of the Municipal 
Court with your witnesses who provided transportation? 
A. I did. 

Q. Back and forth? A. Yes. 

Q. What did it cost you on each occasion? A. About $2 
for cab fare. 

Q. Who provided luncheon on each occasion? A. I 
did. 

35 Q. And about what did it cost? A. About $2.50. 
Q. How much? A. About $2.50. 

• •*•*•••• 

Q. How much did you pay for counsel fees? A. $250. 

37 Q. Now, as a result of this arrest, Mrs. Read, and 
if you were, were you humiliated in any way? A. 
Yes, sir; I was humiliated. 

Q. Tell us about it. A. Well, I couldn’t leave the city 
without getting permission from the bondsman. And there 
was ^uite a bit of discussion in the house and among the 
neighbors. And I became very nervous over this arrest 
and the pending trials being postponed. 

Q. How long did that condition obtain? A. Well, about 
eight months I believe it was. 

Q. Until the case was over? A. Yes, until the case was 
over. 

Q. Now, had you ever been arrested in your life, Mrs. 
Read? A. No, sir. 

Q. Had you ever any contacts with the police or court 
prior to this? A. No. 

• ••••••• 

39 Q. And at no time did you threaten her in any 
manner whatsoever? A. No, sir. I have never threat¬ 
ened her. 

Q. You are sure of that? A. I am sure of that. 
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40 A. I didn’t chase her. 

Q. Did you go to the door? A. No, sir; I didn’t. 
Q. You weren’t at the door at all? A. No, sir. 

Q. Therefore you -were not visible to anyone on the street 
at the time she left? A. I wasn’t visible outside of my room. 
I stayed in my room after it was all over. 

• ••••••• 

42 Q. Did you have a knife with you on that occasion, 
September 17, 1949? A. No, sir, I didn’t. 

Q. At no time did you have a knife in your hand while 
Mrs. Moore was in the house? A. No, sir; I didn’t. 

Q. When she said you chased her with a knife, it is en¬ 
tirely vrrong? A. It is entirely wrong that I chased her at 
all. ‘ 

The Court: Don’t ask her that question, ask her facts. 
By Mr. Allder: 

Q. Did you have a knife in your hand? A. No, sir. 

Q. Did you chase her? A. No, sir. 

43 Q. Did she run at all? A. I didn’t see her run. 
She walked out of the room and closed the door 

behind her. 

45 Q. Now, Mrs. Bead, when Mrs. Moore left your 
room, did anyone go out of the room behind her? A. 
My sister w*ent out. 

Q. And what is her name? A. Mrs. Cimperman. 

Q. She went out of your door? A. Yes. 

Q. Do you know whether or not she went to the front 
door? A. I don’t know because I didn’t leave the room. 

Q. Could she have gone to the front door? A. She could. 
Mr. Allder: I most respectfully move for a directed ver¬ 
dict, your Honor. 

The Court: No. I think a prima facie case is made out. 
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Mr. Allder: My purpose of making a motion is that they 
have not shown any malice whatsoever. 

The Court: I have ruled on the motion. 

*•*•*••* 

63 The Court: It has been properly identified, let it 
be admitted. 

Mr. Lyman: Thank you, your Honor. 

(Thereupon Plaintiff’s Exhibit No. 1 for 
identification was received in evidence.) 

• ••••••• 

64 Q. Mrs. Moore, was there a witness who testified 
on behalf of the Government on April 12, 1950? A. 

Yes, Mr. Fisher testified. 

Q. And who was Mr. Fisher? A. He was the cab driver. 
Q. And did you pay him for each time he came to court? 
A. At the time that this came up we went in the District 
Attorney’s office and talked to Mr. Wadden, I believe his 
name is, and I said, I asked him what procedure I should 
follow in that, whether I should or whether I should not, 
and he said to call the cab company and to pay Mr. Fisher 
at the rate that they name, which was $3 an hour, and he 
said to pay him a flat rate of $3 an hour for the time that 
he had to be in court. 

Q. You are saying that Mr. Wadden, the Assistant 

65 District Attorney — A. Yes, Mr. Thomas Wadden 
will testify to that fact. 

Q. The Assistant District Attorney told you to pay 
him? 

71 The Court: I have yet to hear any testimony in 
this case to show that the defendant made any state¬ 
ments, false statements, to the District Attorney. 

Do you contend that if a person merely goes to the Dis¬ 
trict Attorney that the District Attorney has to institute 
a suit, and that it makes the person who went there respon¬ 
sible? 
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Mr. Lyman: That didn’t happen here. I have it here. 

The Court: You didn’t introduce it in the case. 

Mr. Lyman: I would like to call her back to the stand. 

The Court: It is too late. I have opened the case again 
for one question. 

Mr. Lyman: In interest of substantial justice I would 
like to call her back to the stand. I have her affidavit here. 

Mr. Allder: This is not a criminal case. 

72 The Court: Why didn’t you offer it? 

Mr. Lyman: I don’t know. I have been awfully 
warm. In the interests of my client and certainly in the 
interest of substantial justice I would like to bring this 
affidavit in, place her on the witness stand. 

The Court: I don’t want you to try your case in piece¬ 
meal. 

Mr. Lyman: I shan’t. I would like the opportunity to 
introduce that evidence. 

Mr. Allder: I object to it, your Honor. 

The Court: Yes; I know you will. 

Mr. Lyman: That is the very gravamen of the case. I 
don’t see how I overlooked that. It’s been laying on the 
desk. I certainly wanted to introduce that. It is her state¬ 
ment. 

The Court: I will think it over. 

74 The Court: There was a motion made at the con¬ 
clusion of the plaintiff’s testimony for a directed 
verdict. I should have granted it. 

Mr. Lyman: Now, your Honor, I think not. There is a 
conflict here, a definite conflict in the evidence, the matter 
1 of malice. I have the law on it. I would like to argue it. 
The matter of malice is a question of fact for the jury from 
all the evidence, and the matter of probable cause where 
there is a conflict. 

The Court: I have heard no evidence to show that the 
defendant made an unfalse statement to the District At- 
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torney when the warrant was issued. 

Mr. Lyman: The false statement is this, your Honor: 

That she said there was a knife, and we dispute there was 
no knife. If there was no knife then it is a false statement. 
How could any case such as this ever go to the jury unless 
there is conflicting evidence? There is a conflict here. 

The Court: We will go ahead. You will have the right 
even after the verdict to make the motion. But the evidence 
is closed. I will not reopen the testimony. 

75 Mr. Lyman: Can I put on rebuttal testimony? 

The Court: Rebuttal, yes, but that affidavit is not 

rebuttal. 

Mr. Lyman: Very well. 

The Court: You cannot put on the evidence in chief in 
the guise of its being rebuttal. 

75 The Court: What evidence do you intend to offer 
as rebuttal? 

Mr. Lyman: Rebuttal testimony that she said that there 
was a knife. The defendant said there was a knife. I have 
rebuttal testimony to show there was no knife. 

She also said Mr. Wadden authorized her to pay a wit¬ 
ness. 

The Court: Haven’t you already introduced testimony 
that there was no knife? 

Mr. Lyman: Yes. 

• ••••••• 

79 Q. Do you recall an occasion on September 12, 
1949, when she came to the place where you were 
living, 1226 Seventeenth Street? A. Yes. 

Q. Can you tell the Court whether or not Mrs. Moore 
came into Mrs. Read’s room? A. Yes. 

Q. She did. Did there come a time when Mrs. Moore left 
Mrs. Read’s room? A. Yes, when she got ready to leave. 
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Q. Bight. Now did Mrs. Read leave the room after Mrs. 
Moore left? A. No. 

80 Q. Who left the room? A. I did. 

Q. And where did you go when you left Mrs. Read’s 
room? A. I looked out the door. 

Q. Out what door? A. Out of the front door. 

Q. Did Mrs. Read at any time leave her room? A. No. 

• •••••••• 

Q. Well, did Mrs. Read look out the front door? A. No; 
I did. 

Q. Where was Mrs. Read ? A. She was in her room. She 
was at her door. I looked out the front door. 

Q. Well, from her door can you see out to the front? A. 
No. 

83 Mr. Lyman: With respect to this affidavit, I just 
want to call your Honor’s attention to this. At the 
outset of the case when the case began, Mr. Allder said he 
would admit all these papers from the Police Court. 

The Court: No; you didn’t offer them. It is not a ques¬ 
tion of admitting them. If you had offered them they would 
have been admitted. 

Mr. Lyman: I understood it was stipulated— 

Mr. Allder: All I stipulated was that she was charged, 
tried and acquitted. 

The Court: I will not hear any more on that. 

♦ ••••••• 

87 The Court: State "what you recall. 

The Witness: I do not recall, your Honor, telling 
this lady sitting at the far end of the table that she could 
pay Government witnesses, but I have no personal recollec¬ 
tion of the case at all, your Honor. 
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3 Proceedings 
[Witnesses were excluded under the rule.] 

Opening Statement on Behalf of the United States 

MR. WADDEN: May it please the Court, ladies and 
gentlemen of the jury, this is a case, you have already 
been informed, of the United States versus Gladys E. 
Read. It is alleged that Mrs. Read attacked in a threat¬ 
ening, menacing manner Mrs. May Moore, who is the com¬ 
plaining witness in this case; that she attacked her at 
1226 Seventeenth Street, Northwest, which is in Wash¬ 
ington, D. C., on September 12th, 1949, at about eleven 
a.m., in the morning. 

Now, it is alleged that Miss Moore had a knife in her 
hand and that she chased—or Mrs. Read had a knife in 
her hand, and she chased Mrs. Moore out into the street. 

The Government is only going to present two witnesses 
to: you. • • • 

* • • * 

4 Opening Statement on Behalf of the 

Defendant 

MR. LYMAN: May I proceed, your Honor! 

THE COURT: Yes. 

MR. LYMAN: May it please the Court, and Mr. Wad- 
den, ladies and gentlemen of the jury: 

The defense will present evidence to support this posi¬ 
tion: that this prosecution initiated by Mrs. Moore, the 
complaining witness, is, No. 1, baseless. No. 2, it is vic¬ 
ious. No. 3, it is absolutely false. By virtue of her vic¬ 
iousness and deliberate hatred toward this woman, she 
brings her into court to be tried on this charge. 

• • • • 

19 Q And how did you happen to come to live 
there! A Mr. Moore employed me as a manager 
of this rooming house. 
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• * « # 

20 Q Now, when you married Mr. Moore, Mrs. 
Read was employed as manager, wasn’t she? A 

She was working there, yes. 

Q As the manager? A No. Mr. Moore is 

21 manager of his own business. She was working 
there. She— 

Q Well, she used to be manager of this particular 
house, wasn’t she? A That is right. 

• • • • 

29 Q Mrs. Moore, what color was the handle of 
the knife? A I couldn’t see the knife. She w-as 
holding it in her hand like that [indicating]. 

Q When did you first see this knife? A I didn’t 
know whether it was a knife or what it was when she 
went over and reached under her bed and pulled it out. 

• # • • 

34 Q Now, you have brought a taxicab driver here; 
is that right? A Yes. 

Q As one of your witnesses? A Yes. 

Q Mr. Fisher? A Yes. 

• # • • 

Q Now, was he subpoenaed to come here? A 

35 No, he wasn’t. 

• • • • 

Q Mr. Fisher was here on September 19, 1949, 

36 -wasn’t he? A He came in here, yes, he was. 

Q With you? A Uh-huh. 

Q All right. A No, he didn’t come with me; he met 
me here. 

Q Met you. And he came here again on November 8. 
The case was continued to November S, 1949. A That’s 
right. 

Q Is that right? A That’s right. 
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Q And it was continued again and he came on Novem¬ 
ber 17, 1949; right? A That is right. 

Q And it was continued again and he came on Janu¬ 
ary 10, 1950? Is that right? A As far as I know. I 
don’t remember the exact dates, but I know that he came. 

# * * # 

37 Q And on February 15th he came again; is that 
right? A That is right. 

* * * * 

Q Mrs. Moore, what have you paid him to come 

38 down here? A Just exactly what he would have 
made if he was working full time. 

Q Tell me in dollars. A I couldn’t tell you the exact 
dollars. I know it is not any more than he would have 
made if he was working for the cab company. 

Q Well, how much is it? A Before I did, I went in 
the district attorney’s office and asked someone in there if 
it would be 0. K. for me to. 

* • * * 

39 Q Just answer my question. Did you pay him 
seven, eight times? A I don’t know how many 

times. The amount of times I have been down here. 

Q How many times? A I know I have paid him for 
each time we have been down here. 

Q How did you pay him? In cash? A Yes, in cash 
or—was it in cash? 

• • • * 

43 Q Now, you asked the district attorney’s office. 

Now, when did you go to the district attorney’s 
office to get that permission? A On the first day that 
we were down here, on the 19th, I believe. 

• * • * 

52 Q Mr. Fisher, did you ever receive a summons 
to be present in court? A Only by word of 

mouth. 
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Q And who was the word of mouth from? A A man 
downstairs. 

• * • • 

53 BY MR. WADDEN: 

Q Now, Mr. Fisher, have you received any money from 
Mrs. Moore for coming down here? A Yes, sir. 

Q How much have you received from her? A She 
pays me—I told her I couldn’t come unless she paid me 
by the hour what I would make out in the street. That 
depends on how long I stay in here. 

BY MR. LYMAN: 

Q That you couldn’t come; is that right? A Sir? 

Q You couldn’t come unless she paid you? A Oh, 
yes; if I had been summoned by the Court I would have 
had to. 

BY MR. WADDEN: 

Q How much has she paid you an hour? A Three 
dollars. 

Q And what is your flat rate of hire an hour? A 
Three dollars. 

• • • • 

55 Q I see. Now would you tell us exactly what 
you saw while you were sitting in front of 1226 

Seventeenth Street, Northwest, in your car? A I heard 
a noise. 

Q What kind of noise? A Well, people talking loud, 
and a door slam. I was standing out on the ground with 
the door open, at the cab, and I saw Mrs. Moore come 
down the steps, and Mrs. Read standing in the door. I 
didn’t—couldn’t understand anything that was said. 

• • • • 

Q What was the posture of Mrs. Read when 

56 you saw her? Do you remember what posture she 
was maintaining, that is, where the different parts 

of—how she was standing or what she was doing? A 
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Well, she was—had—she had hex head stuck out the door 
that way, but that’s all I could see. I couldn’t see any¬ 
thing else. 

Q I see. And did you see, did she have anything in 
her hands? A I won’t say. I couldn’t say that, that 
she did or didn’t. I couldn’t see no—nothing in her 
hand. I couldn’t see to tell what it was if she had any¬ 
thing. I could see one of her hands, but I couldn’t tell 
whether she had anything in it or not. 

<• • • • 

59 Q You were there? A I was there. 

Q And if she came down on the steps running, 
you’d have known it, wouldn’t you? Is that correct? A 
I probably would. 

Q Probably? A I didri^t see her do that 
Q With all the looking .and seeing you did, you can’t 
place her on the steps, can you? A No, she wasn’t on 
the steps when I saw her. 

Q And you didn’t see anything in her hands, 

60 either, did you? A No, I didn’t, sir. 

Q Now, did you ever receive a subpoena, a court 
piece of paper, from a court,— A Never. 

Q —directing you to come here? A Never. 

• • • • 

61 Q Well, you charged her three dollars an hour, 
didn’t you? A That’s right. 

Q And she has paid you three dollars an hour, hasn’t 
she? A That is right. 

Well, now, don’t you know how much it was? A 
No, I don’t 

Q It was always in cash? A That’s right. 

• • • 

Q The eight times it was continued? A That’s 
right. 

Q You took her home eight times? A That is right 
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Q And eight times you got paid? A That is right 

• * • • 

65 THE COURT: Put her out there doing nothing. 
You have to have more than being present to com 

mit a crime. 

MR. WADDEN: Well, yes. 

THE COURT: If anybody should know, he is a 

66 disinterested man, he should have seen the knife 
if she had the knife. That is the crux of the 

whole case, in my opinion. This is threats in a menacing 
manner, isn’t it? 

MR. LYMAN: Yes, sir; threats in a menacing manner. 
MR. WADDEN: But look at the storv the defense has 
put to the jury. 

THE COURT: I wouldn’t believe that complaining 
witness on a stack of anything. 

• • * • 

THE COURT: It is not up to Mr. Lyman to make out 

the case. If he did all those things you say, still that 
doesn’t change the burden from the Government. 

• • • • 

THE COURT: It is not, in my opinion. I don’t 

67 think you have made out a case. If the jury found 
her guilty I wouldn’t let the verdict stand; not on 

that testimony. 

• • • • 

THE COURT: I have a duty to do, myself, in this 
case. I don’t put any credence in the complaining wit¬ 
ness’s testimony. I don’t think the way she has handled 
the case is at all proper. I don’t think that anyone in 
your office told her to come down and pay the witnesses. 
I think your office has got better sense than that. When 
she takes the witness stand and deliberately falsifies that 
way, she will do it in other things; and wffien she pays 
a witness to come down and testify, wiiat have you got— 
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anyone that you can believe, in a criminal case? Cer¬ 
tainly, I don’t. 

All right, sir. If there is nothing further I am going 
to grant the motion. 

• * • # 

Members of the jury, a motion has been made. 
68 The Government has rested. Motion by defense 
counsel for a directed verdict of acquittal. The 
Court believes that a jury hasn’t got sufficient evidence 
in this case on which to predicate a verdict. The testi¬ 
mony of the complaining witness is all you have, and the 
witness he brought in to corroborate her doesn’t even 
see the knife himself. The complaining witness is erratic, 
rants on, doesn’t make out a case on which a verdict can 
stand—a proper verdict, in my opinion. I think the jury 
■would just be speculating and wasting its time to go to 
the jury room to consider a case such as this. 

Therefore, for the sake of time, economy, and justice, 
the Court directs the jury to return a verdict of not 
guilty. 

• • • * 

108 Filed Nov 20 1952 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

GLADYS E. READ, 

Plaintiff, 

v. 

MAY H. MOORE, 

Defendant. 

Civil Action No. 3939—50 

The amount awarded by the jury, $1,000.00 as punitive 
damages is in my opinion excessive and not justified by 
the evidence. If the plaintiff will remit $700.00 of the 





amount fixed by the jury as punitive damages, the motion 
for a new trial will be overruled; if not remitted, the 
motion will be sustained. The motion for judgment n.o.v. 
will be overruled. 

/s/ Jennings Bailey 
Judge 
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No. 11G91 


QUESTIONS PRESENTED 

1. The question posed by appellant in her brief is en¬ 
tirely inconsistent with the record and evidence adduced 

•> 

at the trial of this case. Plaintiff produced ample and 
adequate evidence of false statements made to the Dis¬ 
trict Attorney which caused the arrest and trial of the 
plaintiff. 

2. The court properly overruled defendant’s motion 
for a directed verdict at the conclusion of plaintiff’s case, 
because of ample and adequate evidence adduced showing 
lack of probable cause and malice on the part of the de¬ 
fendant, in causing the arrest and trial of plaintiff on a 
criminal charge in Municipal Court. 

3. All of the issues in this case were properly sub¬ 
mitted to the jury because of sufficient evidence in this 
record, sustaining plaintiff’s contentions of her malicious 
prosecution by the defendant. 

4. All of the elements of fact and law constituting 
malicious prosecution of plaintiff by defendant, are ade¬ 
quately supported by plaintiff’s evidence in this case. 




Ix The 

United States (Knurl of Appeals 

Fob the District of Columbia Circuit 


No. 11,691 


May H. Moore, Appellant, 
v. 

Gladys E. Bead, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


APPELLEE’S COUNTERSTATEMENT 
OF THE CASE 

This is an appeal from a judgment entered upon a ver¬ 
dict of a jury in favor of appellee against the appellant, 
awarding damages for malicious prosecution in the sum 
of $1,350.00, the jury returning a verdict of $350.00 as 
compensatory damages and $1,000.00 as punitive dam¬ 
ages. The case went to the jury only upon the second 
count of the complaint (J. App. 7-10), namely the malic¬ 
ious prosecution count (J. App. 17). 
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For convenience, the parties will be referred to here 
as they appeared in the court below. 

On September 12, 1949 defendant went to 1226 17th 
Street, N. W., plaintiff’s residence (J. App. 18, 26), where 
plaintiff was employed by defendant’s husband as man¬ 
ager of his rooming house there. (J. App. 26, 27). De¬ 
fendant entered plaintiff’s living room, cursed plaintiff, 
and said she would put plaintiff in jail if plaintiff did 
not leave the premises. (J. App. 19). Defendant abused 
• and insulted plaintiff and assaulted plaintiff by shoving 
her across the room backwards causing plaintiff to strike 
against her sister (J. App. 19). Thereafter, defendant 
left plaintiff’s place of residence and as defendant left 
she said to plaintiff: “If you don’t leave from here I 
will put you in jail, I will see that you do leave.” (J. 
App. 19). Five days later plaintiff w*as arrested on 
defendant’s sworn statement accusing her of threatening 
defendant in a menacing manner with a knife. (J. App. 
7-9, 26). 

Plaintiff was tried in the Criminal Division of the 
Municipal Court before a presiding judge and a jury on 
April 12, 1950 (J. App. 17, 18); and at the conclusion 
of the government’s case in chief the court directed a 
verdict of not guilty (J. App. 17,18). 

This suit at bar followed. (J. App. 7-10). Plaintiff 
testified below that she did not threaten defendant in a 
menacing manner or otherwise whatsoever (J. App. 20- 
21), and plaintiff testified that she did not have a knife 
in her hand at any time, and did not leave the room 
where defendant had come in and spoken to her. (J. App. 
21). 

The court admitted into evidence plaintiff’s exhibit No. 
1, the official transcript of the court reporter in the 
Municipal Court trial. (J. App. 18, 22). This defendant 
and C. J. Fisher testified for the government in the 
Municipal Court trial. (J. App. 28-31). 
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The defendant testified she did not know what plaintiff 
had in her hand, stating that she could not see a knife, 
or what if anything plaintiff had (J. App. 27); and she 
further testified that she did not even know if plaintiff 
had a knife in her hand at all. (J. App. 27). Defendant 
further testified that she paid Fisher, a prosecution wit¬ 
ness, $3.00 per hour, to attend the trial (J. App. 22, 28); 
and she further testified that someone in the District 
Attorney’s Office told her to do this. (J. App. 22, 28). 

Plaintiff denied that she chased defendant from her 
room or out of the house into the street or anywhere 
else. (J. App. 21). On the contrary, plaintiff testified 
that her sister, Mrs. Cimperman, left plaintiff’s room and 
went out of the door following Mrs. Moore (J. App. 21). 
Mrs. Cimperman testified that the plaintiff did not leave 
her room (J. App. 24, 25); and Mrs. Cimperman further 
testified that it was she who left plaintiff’s room and 
looked out of the door, and that plaintiff never at any 
time left her room or looked out the door as contended 
and claimed by defendant. (J. App. 25). 

Defendant’s witness, Fisher, testified that he received 
payment from said defendant at the rate of $3.00 per 
hour for all of his appearances in Municipal Court (J. 
App. 29-30). He further testified that he was in Mu¬ 
nicipal Court at the behest of the defendant on at least 
eight different occasions for all of which he was paid in 
cash by said defendant (J. App. 30-31). He further tes¬ 
tified that he never at any time received a subpoena to 
appear in the Munineipal Court as a government witness. 
(J. App. 30). 
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Defendant’s witness, Fisher, testified that he did not 
see a knife in plaintiff’s hand at any time (J. App. 30); 
and he testified further that he did not see anything done 
by plaintiff or held by plaintiff outside of plaintiff’s home 
(J. App. 29-30). 
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The assistant district attorney, Thomas Wadden, who 
prosecuted the case against plaintiff in the Municipal 
Court contradicted defendant’s statement that she could 
pay government witnesses. (J. App. 25). 

At the close of plaintiff’s case, the court below over¬ 
ruled defendant’s motion for a directed verdict (J. App. 
21 - 22 ). 

Thereafter the court instructed the jury fully on all 
issues of law and fact in the case, and subsequently the 
jury returned a verdict for the plaintiff in the sum of 
$1,350.00 against defendant. Thereafter defendant filed a 
motion for judgment non obstante veredicto or in the 
alternative for a new trial (J. App. 12). Plaintiff op¬ 
posed this motion and the court after taking the same 
under advisement wrote a memorandum (J. App. 13, 32, 
33), the substance and effect of which is included in the 
clerk’s entry of the court below (J. App. 13). 

In conformity with the memorandum of the trial judge 
(J. App. 13, 32, 33) and the clerk’s entry (J. App. 13), 
plaintiff filed a remittitur in the sum of $700.00 (J. App. 
14); and as a consequence of said remittitur being filed 
below defendant’s motion for judgment n. o. v. or in the 
alternative for a new trial was overruled and denied (J. 
App. 13, 14, 32, 33). Judgment for plaintiff in the court 
below thereafter obtained for the balance of the jury’s 
verdict accordingly, namely, the sum of $650.00. (J. App. 
14). This appeal followed. 

STATEMENT OF POINTS 

1 . 

The court correctly overruled the motion of defendant 
for a directed verdict at the conclusion of the plaintiff’s 
case. 
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2 . 

The court correctly overruled and denied defendants 
motion for judgment n. o. v. or in the alternative for a 
new trial, after the verdict of the jury and the conclusion 
of the case. 

3. 

The plaintiff produced adequate and ample evidence of 
malice of defendant against plaintiff. 

4. 

The plaintiff produced adequate and ample evidence of 
false statements made by defendant to the District At¬ 
torney and lack of probable cause for causing the arrest 
and trial of the plaintiff. 

SUMMARY OF ARGUMENT 

1 . 

Defendant’s motion for a directed verdict at the con¬ 
clusion of plaintiff’s case was properly overruled. The 
court said: “No, I think a prima facie case is made 
out.” (J. App. 21). 

2 . 

Defendant’s motion for judgment non obstante vere¬ 
dicto or in the alternative for a new trial was properly 
overruled. There was malice running all through this 
case by the defendant against plaintiff as is shown and 
revealed by plaintiff’s exhibit No. 1, the transcript of 
the Municipal Court trial. All of the elements necessary 
in law for the successful conclusion in favor of the plain¬ 
tiff in a malicious prosecution case were and are present 
here. First, defendant initiated prosecution against the 
plaintiff; secondly, this prosecution ended in favor of the 
plaintiff; thirdly, there was no probable cause for the 
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institution of this criminal proceeding by defendant 
against plaintiff; fourthly, defendant’s initiation of this 
criminal prosecution against plaintiff was done malic¬ 
iously; fiftly, plaintiff made false statements and repre¬ 
sentations, knowingly, in order to procure the arrest and 
trial of the plaintiff; sixthly y this criminal prosecution of 
plaintiff by defendant resulted in serious damage to the 
plaintiff. All of this is sustained by the record in this 
case. 

3. 

The plaintiff produced ample evidence of malice by de¬ 
fendant against plaintiff. Defendant threatened to put 
plaintiff in jail if she did not leave the premises 1226 
17th St., N. W. (J. App. 19). Defendant subsequently 
carried out her threats against the plaintiff by causing 
plaintiff’s arrest five days later and the evidence amply 
shows that the defendant instigated and innitiated the 
Municipal Court prosecution of the plaintiff maliciously, 
and with intent to cause plaintiff harm and damage. The 
evidence plainly shows that defendant paid a government 
witness, Fisher, eight times, to appear and testify against 
the plaintiff. (J. App. 28-31). 

4. 

The plaintiff produced ample evidence of false state¬ 
ments made by defendant to the District Attorney and 
clearly showed a lack of probable cause existing for de¬ 
fendant’s causation of the arrest and trial of the plaintiff. 
The evidence shows that defendant acted without probable 
cause to plaintiff’s damage; and the evidence further 
shows that the prosecution ended in an acquittal upon the 
court’s granting of a motion for a directed verdict of not 
guilty, at the conclusion of the government’s case. The 
sworn statement of the defendant, the basis of the Mu¬ 
nicipal Court prosecution, set out that defendant was 
threatened with a knife by plaintiff. The testimony in 


evidence adduced at the criminal trial in the Municipal 
Court and at the trial of the case at bar, in the court 
below shows preponderantly the absence of any knife or 
threats by plaintiff against defendant. All of the ele¬ 
ments of the malicious prosecution of plaintiff by de¬ 
fendant are present in this record and in this cause. 

ARGUMENT 

Appellee directs the court’s attention to the fact that in 
the counter-designation of record there is mistakenly in¬ 
cluded the papers of the criminal prosecution of plaintiff 
in the Municipal Court proceedings on file in the Office 
of the Clerk of the Criminal Division of the Municipal 
Court, mentioned and designated in paragraph one of 
said counterdesignation of record (J. App. 16). The 
court below would not admit the record of the Municipal 
Court case (J. App. 17, 18) apparently since it was stipu¬ 
lated to by defendant (J. App. 17, 18). 

The transcript of the Municipal Court trial and pro¬ 
ceedings was admitted into evidence and will be referred 
to in this argument. (J. App. 18, 22). 

The defendant maliciously instigated the proceedings 
without probable cause to the damage of the plaintiff. 
The transcript of the record of the criminal proceeding 
in the Municipal Court (J. App. 18, 22) has malice run¬ 
ning all through it. On September 12, 1949 when defend¬ 
ant visited the home of plaintiff defendant stated to 
plaintiff on at least two occasions that if she did not leave 
the premises she would be put in jail (J. App. 19). Ap¬ 
pellant delayed swearing out a warrant for five days. 
(J. App. 7-9). 

At the criminal trial at the Municipal Court and again 
at the trial below defendant testified she paid a cab 
driver, Mr. Fisher, a government witness, at the rate of 
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$3.00 per hour to attend the Municipal Court trial and 
testify for the government (J. App. 22, 28-31). Defend¬ 
ant further testified that someone in the office of the 
District Attorney told her to pay this witness. (J. App. 
22, 28). 

It is contended by defendant no false statement was 
made to the District Attorney, although it is admitted 
defendant signed a sworn statement which refers to a 
threat with a knife by plaintiff against defendant, and 
-thjs^samerswo^n statement caused the arrest of plaintiff. 
(J. App. YV^r It is clear that the witness Fisher testified 
-ftt-the^ffunicipal Court trial that he did not see a knife 
in hands of plaintiff (J. App. 29, 30). It is further clear 
that the defendant testified that she did not know if there 
was a knife and that she did not even see a knife (J. 
App. 27). The plaintiff denied threatening the defendant 
with a knife or in any other fashion at any time whatso¬ 
ever. (J. App. 20, 21). The plaintiff further testified 
that she did not leave her room or chase the defendant 
to or through a door into the street. (J. App. 20, 21). 
Plaintiff was corroborated in every respect, first that she 
never threatened defendant, and secondly that she did not 
chase her through any doors and into the street by the 
testimony of Mrs. Cimperman (J. App. 24, 25). 

In further support of lack of probable cause on the 
part of the defendant to initiate this prosecution against 
plaintiff and of the falsity of defendant’s statements to 
the district attorney. Judge Neilson who presided at the 
trial in the criminal case in granting plaintiff’s motion 
for a directed verdict therein said as follows: 

“THE COURT: I wouldn’t believe that complain¬ 
ing witness on a stack of anything.” (J. App. 31). 

“THE COURT: It is not, in my opinion. I don’t 
think you have made out a case. If the jury found 
her guilty I wouldn’t let the verdict stand; not on 
that testimony.” (J. App. 31). 
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“THE COURT: I have a duty to do, myself, in 
this case. I don’t put any credence in the complain¬ 
ing witness’s testimony. I don’t think the way she 
has handled the case is at all proper. I don’t think 
that anyone in your office told her to come down and 
pay the witnesses. I think your office has got better 
sense than that. When she takes the witness stand 
and deliberately falsifies that way, she will do it in 
other things; and when she pays a witness to come 
down and testify, what have you got—anyone that 
you can believe, in a criminal case? Certainly, I 
don’t. 

“All right sir. If there is nothing further I am 
going to grant the motion.” (J. App. 31, 32). 

Plaintiff respectfully submits that there is ample evi¬ 
dence of damage sustained and suffered by her as a 
result of the criminal prosecution instigated by defendant 
against her (J. App. 19, 20). The plaintiff was compelled 
to expend $25.00 for bond, $250.00 for counsel fees, and 
she incurred other expenses incident to her appearances 
in Municipal Court to defend herself. (J. App. 19, 20). 
There is ample evidence further that plaintiff was hu¬ 
miliated, embarrassed, and made nervous and ill, as a 
result of her arrest, trial, and criminal prosecution by the 
defendant, particularly because of continued postpone¬ 
ments of the trial and because of the discussion of the 
matter among her neighbors (J. App. 19, 20). 


6 All of the foregoing matters above alluded to and re- 

■** ferred to were in evidence and were part of the testimony 

considered by the .jury in its deliberations in arriving at 
' a verdict in favor of the plaintiff. Plaintiff submits there 

is no question that due to the evidence adduced at the 
trial and the alleged conflicting evidence offered by the 
defendant that issues of fact were squarely raised which 
^ had to be resolved by the jury’s verdict. The question of 

lack of probable cause on the part of the defendant and 
the question of malice engendered by defendant against 
plaintiff were clearly raised as questions of fact which 
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required a decision thereon by the jury according to the 
record of this case. The argument of defendant in her 
brief to the contrary is without any foundation or basis 
whatsoever when the record of this case and the law 
applicable to the facts of this case are considered herein. 

Plaintiff respectfully submits that the cases cited by 
defendant intended to support the point and position 
raised by her brief are neither in point with respect to 
the issues in this case nor applicable to the facts 
which apply to this case. The case of Wolter v. Safeway 
Stores, 80 U. S. App. D. C. 357, cited by defendant, has 
no application to this ease whatsoever. In that case the 
only question considered and decided by the court was 
whether a corporation, to-wit Safeway Stores, Inc., ini¬ 
tiated a criminal prosecution against one Wolter. The 
court held that since an individual neither authorized to 
act for the corporation nor in privity with the corpora¬ 
tion did institute a criminal proceeding against one Wol¬ 
ter that therefore the corporate entity was not respon¬ 
sible. The case of Lee v. Dunbar, 37 A. 2d 178, is not in 
point and cannot be applicable to the facts in this case. 
That case which resulted in favor of the complainant 
charging malicious prosecution arose out of a civil action 
involving unlawful seizure of that plaintiff’s motor truck; 
surely that case in which, however, plaintiff prevailed, for 
at least nominal damages is distinguishable from the case 
at bar which arose out of a criminal prosecution insti¬ 
gated by defendant Moore against plaintiff Read. Plain¬ 
tiff submits that the case of Lee v. Dunbar, supra is a 
case which supports the position of plaintiff and favors 
the affirmation of her verdict by the jury below. 

The case of MUstead v. W. P. Ballard & Co., 76 A. 2d 
589 has nothing whatsoever to do with the facts ap¬ 
plicable to the case at bar. That case was concerned 
with the right of a plaintiff to a trial upon the issues 
raised in the case as against the right of the defendant 


to a summary judgment The appellate court held in the 
case of Milstead v. BaUard, supra, that plaintiff was en¬ 
titled to a trial upon the issues in the case and that de¬ 
fendant was not in law entitled to a summary judgment 
The case of Melvin v. Pence, 76 U. S. App. D. C. 154 
cited by the defendant is a case which clearly supports 
the position of the plaintiff Read here in the case at bar.; 
In that case the plaintiff Pence was awarded a verdict by 
a jury for a malicious prosecution initiated against him 
by one Melvin. In the case of Melvin v. Pence, supra, 
this court in affirming the verdict of the jury awarding 
the plaintiff in the District Court below damages for 
malicious prosecution found that all of the elements neces¬ 
sary to maintain such a case were present Plaintiff Read 
in the case at bar respectfully submits that all the ele¬ 
ments necessary to sustain her case for malicious prosecu¬ 
tion against the defendant Moore, are present, and even 
more so in the case at bar than in the case of Melvin v. 
Pence, supra. The case of Melvin v. Pence, supra, in¬ 
volved an administrative proceeding concerning said 
Pence’s license to do business as a private detective; cer¬ 
tainly this is in line with the facts of the case at bar, 
and a fortiori the facts of the case at bar and the law 
applicable thereto are more potent and deserve not -only 
at least the same consideration as favorably given in the 
Pence case, but even more so, since in the case at bar 
plaintiff was the victim of a malicious criminal prosecu¬ 
tion in which she was arrested and then subsequently had 
to stand trial 

It has long been held by this court that where a person 
suffers damage as a result of a malicious prosecution 
instigated by another that the questions of probable cause 
when there is a dispute of facts, malice, and the extent of 
damage suffered by the complainant are matters to be de¬ 
termined by the jury. See the case of W. B. Moses & 
Sons v. Lockwood, 54 App. D. C. 115. In the case at bar 



there is a clear dispute with respect to material facts, 
namely, probable cause on the part of the defendant to 
initiate a criminal proceeding against the plaintiff; and 
a dispute as to the veracity or falsity of defendant’s 
statements to the District Attorney; and the question of 
malice, yes, even deliberate malice by defendant herein 
against plaintiff which motivated the defendant Moore to 
initiate a criminal proceeding against the plaintiff Read 
herein. The testimony in the record of this case clearly 
bears out the conflict on these questions (J. App. 19-25, 
26-32). In the case of Chapman v. Anderson, 55 App. 
D. C. 165, the court stated at page 168: 

“The question of malice is a question of fact for the 
jury. The question of probable cause is a mixed 
question of law and fact. Whether the circumstances 
alleged to show it probable or true, and existed, is a 
matter of fact; but whether supposing them to be 
true they amount to probable cause is a question of 
law.” 

The court went on further to say at page 169: 

“It is a well settled rule of law that, where the 
facts are ascertained, then the question of probable 
cause is a question of law, and it devolves upon the 
court to instruct the jury as to whether certain facts, 
if proven, amount to probable cause.” 

In the case at bar, however, the facts as such were not 
ascertained nor were any facts agreed upon or stipu¬ 
lated to. On the contrary the facts and all material 
issues in this case are disputed; and the matters and 
questions of probable cause in the case at bar could only 
be resolved by a verdict of the jury. 

Plaintiff submits that the reason probable cause is not 
a question of law in the case at bar is that the facts are 
disputed; thus, the jury must resolve the disputation of 
facts herein, otherwise it is a matter of law for the jury 
to determine. See Kolka v. Jones, 6 N. Dak. 461, 66 Am. 

1 St Rep. 615. The questions of probable cause and malice 
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are for determination by the jury. See Stewart v. Sorme- 
born, 98 U. S. 187, 25 L. Ed. 116. Also see Wheeler v. 
Nesbitt, 65 U. S. 544, 24 How. 544. 

Most cases hold that a malicious prosecution suit can le¬ 
gally obtain successfully by the offended party where 
the suit grew out of a civil action such as a wrongful 
writ of attachment. See Branch v. Hinchman, 68 Mich. 
590, 36 N. W. 664. Plaintiff here submits a fortiori that 
her right to prevail against the defendant is more decisive 
since her complaint grew out of a criminal prosecution 
initiated by the defendant. 

Plaintiff in the case at bar contends that on the facts 
and record of this case there was a concurrence of malice 
and want of probable cause and that consequently she is 
entitled to prevail here and have the verdict of the jury 
in the lower court affirmed. In support of this position 
see the case of Ross v. Hixson, 26 Am. St. Rep. 149. 
Another element in favor of plaintiff’s position herein is 
that the criminal prosecution initiated against her termi¬ 
nated in plaintiff’s favor. See the case of Simpkins v. 
Brooks, 49 Atl. 2d. 549. In the case of Viner v. Friedman, 
33 Atl. 2d. 631, the court held that the question of malice 
is exclusively a question for the jury but probable cause 
is a mixed question of law and facts becoming a question 
of law after the facts are ascertained and devolving upon 
the court the duty to instruct the jury upon the law, and 
direct proof of those elements is not necessary. In the 
case at bar the court instructed the jury clearly with re¬ 
spect to matters of fact and matters of law to be consid¬ 
ered by them in their deliberations. The charge of the 
court to the jury was not only clear and adequate with 
respect to all matters of fact and law to be considered 
by the jury but also as to all issues raised in and con¬ 
cerned in this case. No objections were made to the 
court’s charge, nor were any additions suggested thereto, 
concerning any issue of fact or law in this case. 
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CONCLUSION 

Appellee submits that the verdict of the jury was 
proper in the court below. It is therefore respectfully 
urged that this Court should, without hesitation, affirm 
the verdict of the jury and the judgment of the court 
below. 

Respectfully submitted, 

Josiah Lyman, 

Alan B. David, 

Kathryn M. Schwarz, 
Attorneys for Appellee. 
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